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AALU Bulletin No:  10-23 February 22, 2010 

Subject: NY State Final Producer Compensation Regulation  
 
Major References:     New York State Insurance Department Regulation No. 194 (11 NYCRR 30): 

“Producer Compensation Transparency” (January 25, 2010); The 
December 3, 2009 Letter to the New York Superintendent of Insurance by 
AALU, NAIFA and NAIFA-NYS

 
Prior AALU Washington Reports: 09-02; 04-147: 04-159: 04-168: 04-175: 05-01: 05-08: 05-67; 05-84 
 
MDRT Information Retrieval Index Nos.: 600.04; 1850.00 
 

SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO  
THE CONCLUSION OF THIS WASHINGTON REPORT. 

Over the long-standing and vigorous joint opposition of NAIFA New York State, 
NAIFA and AALU and the broader industry, the New York State Department of 
Insurance released a final producer compensation disclosure regulation.  It requires 
producers to notify customers that they can obtain information about the amount of 
expected producer compensation from a sale and requires producers to provide such 
information to customers who request it. The effective date of the regulation (No. 194), 
entitled “Producer Compensation Transparency,” is January 1, 2011. We anticipate that 
the Department will issue guidance regarding compliance with the regulation.  AALU and 
other industry groups continue to weigh options to try to achieve the best possible result 
on this issue for producers, their customers, the general public and the life insurance 
industry and will keep you informed of developments and our efforts.  

 

 

http://www.aalu.org/
http://www.aaluwr.org/majorrefs/Ref10-23A.pdf
http://www.aaluwr.org/majorrefs/Ref10-23A.pdf
http://www.aaluwr.org/majorrefs/Ref10-23B.pdf
http://www.aaluwr.org/majorrefs/Ref10-23B.pdf
http://www.aaluwr.org/majorrefs/Ref10-23B.pdf
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A. Initial Disclosure 

As stated in the New York Insurance Department regulation, the specific information described in 
subparagraphs A(1) through (4) below must be disclosed by the producer to the insurance product 
purchaser. The disclosure requirement applies generally to all insurance sold in New York, with relatively 
limited exceptions, which exceptions do not include life insurance products.  The disclosure must be made 
“orally or in a prominent writing at or prior to the time of application for the insurance contract”.  
(Emphasis supplied.)  

(1) a description of the role of the insurance producer in the sale; 

• NOTE: This is a change from the proposed regulation, which had specifically required 
producers to indicate whether they represent purchasers or insurers in a sale.  

(2) whether the insurance producer will receive compensation from the selling insurer or other 
third party based in whole or in part on the insurance contract the producer sells; 

(3) that the compensation paid to the insurance producer may vary depending on a number of 
factors, including (if applicable) the insurance contract and the insurer that the purchaser selects, the 
volume of business the producer provides to the insurer or the profitability of the insurance contracts that 
the producer provides to the insurer; and 

(4) that the purchaser may obtain information about the compensation expected to be received 
by the producer based in whole or in part on the sale, and the compensation expected to be received based 
in whole or in part on any alternative quotes presented by the producer, by requesting such information 
from the producer. 

• NOTE: Subparagraph (A)(4) has been referred to by AALU and the broader industry as a 
“prompt” requirement, since it has the impact of prompting customers to focus 
disproportionately on and ask specific questions about a producer’s compensation. Also 
note, an earlier draft of the regulation had referred to a broader category of alternative quotes 
“obtained” by the producer, rather than the narrower category above “presented by the 
producer”.  

B. Subsequent Disclosures 

If the purchaser requests more information (than described above) about the producer’s 
compensation, the producer must disclose the following additional information “to the purchaser in a 
prominent writing at or prior to [with a relatively insignificant exception] the issuance of the insurance 
contract ***:” (Emphasis supplied.) 

(1) a description of the nature, amount and source of any compensation to be received by the 
producer or any parent, subsidiary or affiliate based in whole or in part on the sale; 

(2) a description of any alternative quotes presented by the producer, including the coverage, 
premium and compensation that the insurance producer or any parent, subsidiary or affiliate would have 
received based in whole or in part on the sale of any such alternative coverage; 

(3) a description of any material ownership interest the insurance producer or any parent, 
subsidiary or affiliate has in the insurer issuing the insurance contract or any parent, subsidiary or affiliate; 

(4) a description of any material ownership interest the insurer issuing the insurance contract or 
any parent, subsidiary or affiliates has in the insurance producer or any parent, subsidiary or affiliate; and 
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(5) a statement whether the insurance producer is prohibited by law from altering the 

amount of compensation received from the insurer based in whole or in part on the sale. 

C. Definitions and Exceptions:  

 The definition of “compensation” is very broad and no mention is made of offsetting expenses 
incurred by a producer. Specifically, under the regulation:  

• Compensation means anything of value, including money, credits, loans, interest on 
premium, forgiveness of principal or interest, trips, prizes, or gifts, whether paid as 
commission or otherwise.  Compensation does not mean tangible goods with the insurer 
name, logo or other advertisement and having an aggregate value of less than $100 per year 
per insurer.   

The definition of “purchaser” is as follows:  

• Purchaser means the person or entity to be charged under an insurance contract or a group 
policyholder and may include the named insured, policyholder, owner of a life insurance 
policy or annuity contract, principal under a bond, or other person to be charged, including 
an applicant for insurance, bond or annuity; but does not include a certificate holder or 
member under a group or blanket insurance contract unless the insurance producer has direct 
sales or solicitation contact with the certificate holder or member, and the certificate holder 
or member pays some or all of the premium. 

 

The exceptions provide that the producer compensation regulation does not apply:   

• to the placement of reinsurance;  

• to the placement of insurance with a captive insurance company pursuant to Article 70 of the 
Insurance Law; 

• to an insurance producer that has no direct sales or solicitation contact with the purchaser, 
which may include wholesale brokers or managing general agents; 

 
• to a sale of insurance by a person who is not required to be licensed as an insurance producer 

under Insurance Law section 2102(a)(1) for the purposes of that sale; or 
 

• to renewals, except that if the purchaser requests more information about the producer’s 
compensation less than 30 days prior to a renewal or less than 30 days after a renewal, the 
insurance producer shall disclose to the purchaser in a prominent writing the information 
required by subsection 30.3(b) of this Part within five business days. 

 

The most significant of these exceptions appear to be the final item above regarding renewals and 
the third item regarding producers, potentially including managing general agents, who do not have 
direct sales contact with purchasers. 
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D. Insurance Industry Responses 

AALU, NAIFA, and NAIFA New York State have maintained a detailed and vigorous opposition to 
the issuance of this regulation, have also worked closely with LICONY which shares similar strong 
concerns about the regulation, and have coordinated with a broader array of industry groups.  The process 
included numerous meetings with the Department of Insurance, and the Office of the Attorney General, the 
Governor’s Office of Regulatory Reform, and Counsel to the Governor. In addition to these meetings and 
multiple sets of organizational comments, thousands of New York life insurance producers also conveyed 
their strong concerns to the Department and to key state legislators who focus on insurance matters.  We 
also made an appeal to the Governor. 

As NAIFA New York State, NAIFA, and AALU stressed in our joint December 3, 2009 comment letter 
to the Department:   

(1) the regulation emerged from past (2004) issues of bid-rigging and steering in the property 
casualty arena, and no problems have been identified in the life insurance product marketplace;  

(2) if a steering problem were to emerge, the regulation would do nothing to address it; and  

(3) the regulation will provide no benefit to consumers, but will decrease sales, decrease 
financial protection (particularly to middle and lower income New Yorkers), increase unemployment, hurt 
the state economy, and increase the burden on state government programs.  

As you may recall, the broad life insurance industry provided substantial input on a unified basis to 
on the best way to ensure that the bid-rigging issues that emerged in 2004 in the property casualty arena 
would not develop in the life insurance arena. (See our Bulletin Nos. 04-147, 04-159, 04-168, 04-175, 05-
01, 05-08, 05-67, and 05-84) Specifically, AALU, NAIFA, NAILBA, and ACLI jointly supported and 
provided input to increase the effectiveness of prompt NAIC action to adopt the Compensation Disclosure 
Amendment to the NAIC Producer Licensing Model Act in December of 2004 and to ratify it in June of 
2005.  The concept behind the NAIC approach was to focus on the type of conflict situation that had raised 
bid-rigging issues in the property casualty arena—where a producer is on both sides of a transaction and 
receives compensation from both the customer and the insurer for the same placement of insurance. 
Specifically, under the NAIC model, which was enacted in a number of states:   

             (1)         An insurance producer must disclose to the customer the compensation amount received 
from the insurer when the producer receives compensation from both the customer and the insurer for the 
placement of insurance; and  

             (2)         If the insurance producer does not receive compensation from the customer, the producer 
can:  a) disclose that he or she will receive compensation from the insurer, or b) disclose that he or she 
represents the insurer in connection with that placement of insurance and is providing services to the 
customer on the insurer’s behalf.  When either condition is met, the requirement to disclose the amount of 
compensation from the insurer does not apply.  

  New York did not enact the NAIC model approach, but entered into settlement agreements with 
specific companies imposing restrictions to deal with the issues that had emerged in the property casualty 
arena.  
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While the recently released final New York regulation does not adopt the targeted and effective 

NAIC approach, we note that the February 17, 2010 Wall Street Journal reported that Marsh & McLennan 
Cos., Aon Corp. and Willis Group Holdings Ltd. (three of the country’s largest insurance brokers) have 
reached an agreement with the Attorney General and Insurance Superintendent of New York State to lift a 
ban on “contingent commissions” that was in place since 2005.  Aon disclosed that it has made a similar 
agreement with insurance regulatory authorities in Connecticut and Illinois.  The new agreement, in lieu of 
banning such fees, will subject these companies to less onerous requirements to disclose compensation to 
clients, as will shortly be required under the new Regulation No. 194. 

The WSJ article reports that:  

“The previous ban on broker contingent commissions was put in place in 2005, after Mr. [Elliott] 
Spitzer’s office investigated the insurer-paid fees and filed civil charges of bid-rigging against 
Marsh & McLennan, which was accused of setting up fake bids to steer customers to favored 
insurers that paid them large fees.  

In 2005, Marsh settled a 2004 civil complaint, agreeing to $850 million in settlement and customer 
restitution charges without admitting or denying wrongdoing. Aon in 2005 agreed to pay $190 
million in a settlement with attorney generals of three states to resolve allegations it steered clients 
to insurers paying big commissions.” 

As noted above, we expect the Department of Insurance to issue guidance on compliance with the 
regulation prior to its January 1, 2011 effective date.  That guidance will be sorely needed, given the 
ambiguity and uncertainty of much of the regulation’s text. For example, pertinent items could include:  

• permissible methods of making the required disclosure required described in subparagraphs 
A(1) through (4) above; and  

• issues regarding disclosure and understanding of the amount of “compensation” and the fact 
and impact of producer sales-related expenses;  

We also observe that, on February 10, 2010, the Board of Directors of the Independent Insurance 
Agents & Brokers of New York, Inc. (“IIABNY”) stated on the organization’s website that it will proceed 
with legal action to stop the state Insurance Department regulation from taking effect.  AALU will monitor 
the position of the legal action when and if it proceeds.  In general, the deadline for challenging the 
regulation is on or about June 10, 2010, with prior notification to the Department on or about May 10, 
2010.  

 There is little doubt that this regulation, when and if it finally becomes effective, has the seeds of 
harm not only in New York, but to the life insurance industry and the 75 million American families that it 
serves.   It is difficult to over-emphasize the importance of this issue.  

We will provide additional information about the regulation and potential further industry options 
and efforts on this vital issue as events develop. Among the options that AALU and industry partners are 
evaluating both individually and collectively are: (1) exploring with the New York Insurance Department 
what positive guidance can be issued to make the regulation less harmful; (2) considering whether to file or 
join suit challenging the regulation; and (3) continuing to evaluate whether New York state legislators 
might be willing to enact effective legislation in this arena, which would not result in the harm the 
regulation will cause.  
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Any AALU member who wishes to obtain a copy of New York State Insurance Department 
Regulation No. 194 (11 NYCRR 30) and the industry’s December 3 letter to the Insurance Department may 
do so through the following means: (1) use hyperlink above next to “Major References,” (2) log onto the 
AALU website at www.aalu.org, enter the Member Portal and select Current Washington Report for 
linkage to source material or (3) email Anthony Raglani at raglani@aalu.org and include a reference to this 
Washington Report. 

 
In order to comply with requirements imposed by the IRS which may apply to the Washington Report as 

distributed or as re-circulated by our members, please be advised of the following: 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT 
BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE 

IMPOSED BY THE INTERNAL REVENUE SERVICE. 

In the event that this Washington Report is also considered to be a “marketed opinion” within the meaning 
of the IRS guidance, then, as required by the IRS, please be further advised of the following: 

 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR 
MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN 
ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 
 

 

                                                                             
The mission of AALU is to promote, preserve and protect advanced life insurance planning  

for the benefit of our members, their clients, the industry and the general public. 
 

For more information about how AALU’s advocacy efforts help protect your business and the 
advanced life insurance marketplace, visit our website at www.aalu.org, or  

call toll free 1-(888)-275-0092. 

http://www.aalu.org/
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